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This essay is inspired by, and 
dedicated to, Professor 
Owen Fiss, for whom I had 
the pleasure of serving as a 

teaching assistant in his first-semes-
ter Civil Procedure course (many, 
many years ago).1 Professor Fiss used 
that course to proselytize future law 
professors, litigators, Justices, Sena-
tors, Governors, and the like, that 
oftentimes “procedure determines 
substance.” Professor Fiss offered as 
“exhibit A” in support of this the-
sis the Supreme Court’s decision in 
Eisen v. Carlisle & Jacqueline2—where 
the Court held that a putative repre-
sentative of a class action (in which 
each class member suffered $70 in 
losses, on average) must bear the cost 
of providing written notice to all 
class members, which the sole plain-
tiff  quite obviously could not afford.3 
Moral: procedural rulings can effec-
tively deny substantive relief.

Two recent high-profile First 
Amendment cases, Terry Bollea 
(a/k/a Hulk Hogan) v. Gawker Media 
and Beef Products, Inc. v. American 
Broadcasting Companies, Inc. (a/k/a 
the “Pink Slime” case) demonstrate 
the need for providing greater proce-
dural protection to news media (press) 
defendants in civil litigation arising 
from their newsgathering and publish-
ing activities.4 More specifically, it is 
my thesis that to provide the “breath-
ing space” for the freedom of speech 
that the First Amendment requires,5 
there must be an opportunity for 
interlocutory (pre-trial) appeal of 

dispositive motions premised on 
First Amendment defenses in civil 
cases challenging arguably protected 
speech. While others have advocated 
for such relief  in the past,6 these two 
recent cases demonstrate that the need 
for such protection has never been 
greater.

Two Major Setbacks for Freedom of 
the Press
I do not intend to re-argue here the 
merits (substance) of those two cases. 
Suffice it to say that I firmly believe 
that in both cases the media defen-
dants should have, and if  they had the 
opportunity to appeal interlocutorily 
(or even post-judgment), would have 
prevailed. The so-called Hulk Hogan 
“sex tape” that Gawker publicized was 
unquestionably a matter of legitimate 
public interest and concern (as Flor-
ida’s Court of Appeals had earlier 
held7) at the time Gawker.com posted 
its commentary on, and excerpts of, 
the tape. And, as we all know, the 
Supreme Court has held that law-
fully obtained truthful information 
about “matters of public concern” 
cannot, absent countervailing inter-
ests “of the highest order,” give rise to 
civil damages for claims of “invasion 
of privacy” or “intentional infliction 
of emotional distress.”8 Neverthe-
less, after the trial court judge denied 
Gawker’s motion to dismiss (in which 
Gawker asked the judge to apply 
the Court of Appeals’ holding that 
Gawker’s report addressed a matter 
of legitimate public concern9), and 
Gawker sought appellate review of 
that ruling, the Court of Appeals dis-
missed the appeal for lack of appellate 
jurisdiction. 

So too, the series of reports that 
ABC News broadcast, in March and 

April 2012 —alerting the public to the 
fact that 70 percent of “fresh ground 
beef” sold in the nation’s supermar-
kets contained a highly processed, 
pulverized meat product, treated with 
anhydrous ammonia, which a former 
USDA microbiologist disparagingly 
dubbed “Pink Slime”—were com-
prised of fully protected statements 
of opinion (from highly credible on-
the-record sources), substantially true 
assertions of fact, and were published 
without “actual malice.”10 As media 
lawyer Tom Julin put it “ABC had 
taken care to clearly describe the beef 
product and how it was made and 
never said it was unsafe for human 
consumption, and [] its statements 
appeared to be protected under the 
law as either true, or opinions.”11

Notwithstanding the substan-
tive merits of those two cases, both 
produced dramatic victories for the 
plaintiffs and, consequentially, dev-
astating setbacks for freedom of the 
press: the Bollea case resulted in the 
bankruptcy and demise of the media 
outlet Gawker.com. This outcome 
produced what former New York 
Times Public Editor Margaret Sul-
livan dubbed “the Gawker effect” of 
media self-censorship.12 The settle-
ment of the ABC “Pink Slime” case, 
which, at greater than $177 million, 
exceeded any previous defamation 
verdict that not vacated post-trial in 
U.S. history13, prompted predictions 
of open floodgates of libel litigation 
against, and self-censorship by, the 
American press.14

What produced these terrible 
outcomes? In both cases the presid-
ing trial judge improperly denied 
the media defendants’ dispositive 
motions (requiring the cases to be 
tried to a local jury), and there was 
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no guaranteed path for interlocutory 
appeal of those rulings. And that, 
alone, is the point of this essay: to 
fully protect the “breathing space” the 
First Amendment affords reporting 
on matters of legitimate public inter-
est (whether it be a preexisting public 
controversy over a retired profes-
sional wrestler’s extramarital relations 
or the composition of the nation’s 
food supply), the press must be pro-
vided a “second look” by an appellate 
court before being forced to endure 
the financially crushing costs of trial 
and potentially business-ending jury 
verdicts.

Below, I outline four alterna-
tive routes to effect the necessary 
change—two are legislative, and two 
are judicial. The failure to provide for 
such interlocutory appeal of denial 
of dispositive motions premised on 
First Amendment defenses, either by 
statute or judicial creation, imposes 
an unacceptable burden on the free-
dom of the press and the freedom of 
speech.

The Limited Procedural Protections 
for Media Defendants in Free Speech 
Cases
Through a series of landmark deci-
sions, starting in 1964, the Supreme 
Court has provided myriad substan-
tive protections for freedom of speech 
and the press. These First Amend-
ment–based precedents significantly 
circumscribe civil claims for money 
damages premised on publications 
that address matters of public interest 
and concern. Since New York Times 
Co. v. Sullivan,15 which first constitu-
tionalized state libel law, up through 
Snyder v. Phelps (the 2011 ruling 
barring invasion of privacy claims 
brought by the surviving family mem-
bers of a fallen soldier),16 the Court 
has held that substantially truthful 
statements,17 statements of opinion,18 
rhetorical hyperbole,19 satire,20 and 
even highly offensive, “outrageous,” 
and unquestionably injurious speech21 
cannot typically give rise to civil lia-
bility unless it fits within a recognized 
category of unprotected speech.22 Nor 
can false and defamatory statements 
about public officials or public fig-
ures be sanctioned absent a finding, 
by clear and convincing evidence, that 
the speaker uttered such false state-
ments with knowledge of their falsity 

or with a “high degree of awareness 
of [their] probable falsity.”

But apart from these constitution-
ally based substantive limitations, the 
Court has, thus far, imposed only 
limited procedural limitations on 
speech-based torts. In 1986, the Court 
held in a defamation case brought 
by a public official or public figure, 
when ruling on a motion for summary 
judgment premised on defendant’s 
lack of actual malice, the trial court 
is required to determine whether 
the plaintiff  has produced a suffi-
cient quantum of admissible evidence 
from which a jury could find “clear 
and convincing” proof of actual mal-
ice.23 In other words, the trial court 
is required to apply the standard of 
proof the plaintiff  must satisfy at trial 
to determine whether the plaintiff  has 
defeated a pre-trial dispositive motion 
and only if  the plaintiff  has done so 
may the case proceed to trial.24 But 
even this apparent “accommodation” 
was described as a routine application 
of the standard for determining the 
viability of claims subject to height-
ened burdens of proof and was thus 
not inconsistent with Court’s “general 
reluctance ‘to grant special procedural 
protections to defendants in libel and 
defamation actions.’”25

The other significant, and indeed 
more-frequently-than-not disposi-
tive “procedural” protection the Court 
has extended to libel claims (and oth-
ers involving the freedom of speech), 
is the requirement of “independent 
appellate review.” Under this doctrine, 
when an appellate court reviews a 
jury’s verdict against a defendant—
media or otherwise—in a defamation 
case, the Court departs from its usual 
practice of giving deference to the 
jury’s determination of “the facts;” 
instead, because the existence of 
“actual malice” is considered a “consti-
tutional fact,” the reviewing court has 
“an obligation to make ‘an indepen-
dent examination of the whole record’ 
in order to make sure that ‘the judg-
ment [below] does not constitute a 
forbidden intrusion on the field of free 
expression.’”26 But, alas, this tremen-
dously valuable procedural tool only 
becomes available after a jury has 
returned its verdict against the press, 
following months or years of costly dis-
covery and a full trial.

Thus, once a trial court has denied 

a press defendant’s motion for sum-
mary judgment, applying the above 
substantive standard, in the absence 
of any statutory or other free-stand-
ing mechanism for interlocutory 
(mid-litigation) review, the case pro-
ceeds to trial and the defendant must 
await a “final judgment,” following all 
post-trial motions challenging the ver-
dict, to appeal. Similarly, once a trial 
court denies a press defendant’s ini-
tial motion to dismiss a complaint—for 
example because the plaintiff ’s claims 
are premised on nonactionable state-
ments of opinion, or do not reasonably 
convey the allegedly defamatory 
implication the plaintiff  urges—the 
press defendant must, absent any 
applicable statutory mechanism for 
interlocutory appeal, endure the high 
cost of discovery and trial prior to 
obtaining appellate review of the trial 
court’s ruling.

Recognition That Protracted Litigation 
May Itself Chill Freedom of Speech, 
Regardless of the Outcome
In New York Times Co. v. Sullivan, 
the Justices specifically acknowledged 
that news outlets’ concern about large 
civil damage awards could be more 
inhibiting than potential criminal 
liability for libel. Three years later, 
the Court acknowledged that “[f]ear 
of large verdicts in damage suits for 
innocent or merely negligent misstate-
ment, [and] even fear of the expense 
involved in their defense, [will] inevita-
bly cause publishers to ‘steer . . . wider 
of the unlawful zone’ . . . and thus 
‘create the danger that the legitimate 
utterance will be penalized.’”27 

Other courts have recognized the 
need for speedy resolution of claims 
that are premised on a defendant’s 
exercise of fundamental constitu-
tional rights like those of free speech 
and freedom of the press. For exam-
ple, the United States Court of 
Appeals for the District of Columbia 
Circuit has held that “The threat of 
being put to the defense of a lawsuit . . . 
may be as chilling to the exercise of 
First Amendment freedoms as fear 
of the outcome of the lawsuit . . . . 
Unless persons, including newspapers, 
desiring to exercise their First Amend-
ment rights are assured freedom from 
the harassment of lawsuits, they will 
tend to become self-censors.”28 Sim-
ilarly, the Ninth Circuit Court of 
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Appeals has held “[b]ecause unneces-
sarily protracted litigation would have 
a chilling effect upon the exercise of 
First Amendment rights, speedy reso-
lution of cases involving free speech 
is desirable. . . . Therefore, defamation 
actions should be disposed of at 
the earliest possible stage of the 
proceedings. . . .”29

Numerous state courts have also 
acknowledged that subjecting media 
defendants to protracted litigation, 
including costly discovery and trial, 
may itself  trammel the protections 
of the First Amendment.30 For exam-
ple, the district court for the District of 
Columbia has

 recognize[d] the primary val-
ues in our society reflected 
in the First Amendment and 
the significant risk that even 
a non-meritorious defama-
tion action may stifle open and 
robust debate on issues of pub-
lic importance. In this area, 
perhaps more than any other, 
the early sifting of groundless 
allegations from meritorious 
claims made possible by a Rule 
12(b)(6) motion is an altogether 
appropriate and necessary judi-
cial function.31 

California’s Court of Appeals has 
similarly held that “[i]n cases involv-
ing free speech, a speedy resolution 
is desirable because protracted litiga-
tion may [itself] chill the exercise of 
First Amendment rights.”32 And New 
Mexico’s Court of Appeals has stated 
that “the failure to dismiss an unwar-
ranted libel suit might necessitate 
long and expensive trial proceedings 
that would have an undue chilling 
effect on public discourse.”33

Thus, there is abundant judicial 
precedent recognizing that the First 
Amendment compels expeditious 
resolution of such claims to avoid 
“chilling” the freedoms of speech “or of 
the Press.”

Different Routes Available to Provide 
the Needed Procedural Protection
As noted above, under the ordinary 
rules of civil procedure, and various 
statutes that demarcate the juris-
diction of appellate courts, media 
defendants must ordinarily await the 
final determination, post-trial, of a 

libel or invasion of privacy lawsuit to 
obtain appellate review of the trial 
court’s rulings denying dispositive 
motions.34 Interlocutory appeals are 
strongly discouraged, even in jurisdic-
tions that allow for such discretionary 
appeals.

Statutory Bases for Interlocutory 
Appeal as of Right
Thankfully, legislatures in some 
twenty-nine states have established 
exceptions to those standard oper-
ating procedures, in two different 
forms. First, the state legislatures in 
Texas and New York have provided 
a guaranteed interlocutory appeal of 
denials of certain summary judgment 
motions.35

The second, and far more 
widepread, legislative route to guaran-
tee interlocutory review of dispositive 
motion denials is the anti-SLAPP 
statute. Two University of Denver 
law professors first coined the term 
“Strategic Lawsuits Against Pub-
lic Participation” and advocated for 
the passage of laws to address and 
rectify the scourge of suits filed by cer-
tain wealthy interests (e.g., real estate 
developers) against environmental 
activists and other concerned citizens 
in retaliation for their voicing oppo-
sition to their development projects. 
The purpose of these “SLAPP” law-
suits is not to “win” them and recover 
money damages for any actual inju-
ries the plaintiffs had sustained, but to 
impose the costs and burdens of liti-
gating such claims on the defendants 
as a means to silence those critics and 
simultaneously “chill” the speech of 
others who might contemplate engag-
ing in such public advocacy.

Following the passage of the first 
anti-SLAPP statutes, in Washington 
state in 1989, some legislatures and 
courts expanded the reach of such 
statutes beyond the purview of politi-
cal controversies to include protection 
for defendants’ actions “in further-
ance of their right of free expression” 
on matters of legitimate public inter-
est or concern. However, according to 
The Citizen Participation Project, only 
twelve states’ anti-SLAPP statutes pro-
vide protection to press reports on 
matters of public concern.36

The anti-SLAPP statute’s several 
inter-related benefits collectively facil-
itate speedy and early resolution of 

libel cases and “weed out” those that 
lack merit. Though the statutes vary 
state-by-state, several provide for a 
“special motion to strike” or other simi-
lar procedural mechanism by which 
the defendant may bring an early 
summary judgment-style motion. 
Importantly, the filing of such a motion 
automatic stays discovery, other than 
that which is necessary for the plain-
tiff  to respond to the special motion 
to strike. Furthermore, many of the 
statutes play a significant role in deter-
ring plaintiffs from filing meritless 
or frivolous claims, because the stat-
utes provide for a mandatory award of 
attorneys’ fees to a defendant who pre-
vails on a special motion to strike.

In addition to these significant 
procedural protections, fifteen states’ 
statutes also provide for a right to 
immediate interlocutory appeal of a 
trial court’s denial of the anti-SLAPP 
motion.37 Thus, had either of the Bol-
lea v. Gawker Media or the ABC pink 
slime case been filed in any of the 
states that have adopted such a stat-
ute, both Gawker and ABC would 
have had the right to appeal the denial 
of their motions for summary judg-
ment immediately and thereby avoid 
the financial burdens of trials and 
perfecting an appeal following an 
adverse jury verdict. But, alas, neither 
Florida nor South Dakota, the states 
in which those cases were adjudicated 
at the time,38 provides for an interloc-
utory appeal as of right.

It is, therefore, imperative that 
members of the press and their trade 
associations advocate and lobby 
aggressively for the adoption of anti-
SLAPP statutes in all thirty-seven states 
that currently lack such legislation and 
to pursue and support passage of a 
federal anti-SLAPP Act by the U.S. Con-
gress.39 The need for federal legislation 
is particularly great in light of the 
recent spate of federal court decisions 
holding that state anti-SLAPP statutes 
do not apply to diversity actions liti-
gated in federal court.40

Judicial Interventions
An alternative route for establishing 
an automatic right to interlocutory 
appeal of the denial of a dispositive 
motion requires judicial intervention, 
and innovation.

Because most states’ appellate 
courts’ jurisdiction, like that of the 
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federal courts, typically require a 
final case-terminating judgment as a 
“final” appealable order, trial court 
judges cannot certify a denial of a 
dispositive motion for automatic 
appellate review.41 However, several 
states have recognized that denial 
of a summary judgment motion on 
grounds of actual malice may subject 
a defendant to unnecessary and bur-
densome litigation, which implicates 
a “substantial [constitutional] right;” 
such courts have allowed for an inter-
locutory appeal of such a ruling in 
those circumstances.42

There are two alternative judicial 
routes to effectuate an “automatic” 
appeal, before trial, on the merits of 
a media defendant/public matter 
libel or invasion of privacy case: (1) by 
trial court judges erring on the side 
of caution, and granting defendants’ 
dispositive motions while expressing 
reservations; and (2) a more fully artic-
ulated legal argument for appellate 
courts to recognize a right of interloc-
utory appeal in such cases, as rooted 
in and mandated by the First Amend-
ment. I will discuss each route below.

Discretionary Approaches
Notably, in the ABC pink slime case, 
South Dakota law provides for a poten-
tial interlocutory appeal of a denial of 
summary judgment, but such appeal 
is pursued via a petition to South 
Dakota’s Supreme Court which has dis-
cretion whether to grant the petition 
and hear the interlocutory appeal.43 
Indeed, ABC News filed a petition seek-
ing interlocutory review of the trial 
court’s denial of its summary judg-
ment motion, but the South Dakota 
Supreme Court denied that petition, 
sending the case to trial.44 But such 
“discretionary” options place the onus 
on the appellate tribunals, which are 
prudentially required to avoid decid-
ing thorny constitutional questions 
unnecessarily; thus appellate judges 
are inclined to deny discretionary 
interlocutory review, in the hopes that 
the matter may be fully resolved below 
(through settlement or a defense 
verdict).

Accordingly, trial court judges 
should “err on the side of free speech” 
and should, in exercising judicial 
“discretion,” presumptively grant dis-
positive motions in “close cases,” with 

the clear objective of enabling pre-
trial review by an appellate court. As 
the basis for this approach, I again 
credit Professor Fiss, who espoused 
the view that when balancing com-
peting societal interests, the Supreme 
Court has recognized that the First 
Amendment “serves as a thumb on 
the scales” in favor of freedom of 
speech.45 While this “weighted bal-
ancing” approach is employed in the 
substantive balancing of interests, it 
should properly inform the balancing 
of interests in procedural questions, 
where a “false positive” (case goes 
to trial, despite substantive infirmity 
with the claim) has far greater adverse 
impact on the freedom of speech and 
the press than a “false negative” (a 
wrongly granted dispositive motion 
that is reversed on appeal and the case 
remanded for trial).

Indeed, such “procedural” 
exceptions to standard operating 
procedures have been recognized 
as justified by the First Amendment 
interest to avoid “chilling” speech. For 
example, the Supreme Court has rec-
ognized the “overbreadth” exception 
to the ordinary standing doctrine, 
allowing those subjected to crimi-
nal penalties premised on free speech 
activities to assert the rights of others, 
not present before the court, whose 
speech or expressive conduct could 
be chilled and thereby infringed by 
application of the challenged statute.46 
Similarly, the ordinary “vagueness” 
challenge to criminal statutes is ratch-
eted up and applied with heightened 
judicial scrutiny when courts are called 
upon to assess the constitutionality of 
laws that criminalize speech and other 
expressive conduct.47

And, when laws or ordinances are 
shown to impact constitutionally pro-
tected conduct, it is the government, 
not the party who challenges the 
law, who bears the burden of proof to 
establish that the statute passes con-
stitutional muster (in contrast to the 
burden of proof on the challenger 
on most other occasions).48 This 
same shifting of the burden of proof 
has been applied in the area of libel 
law: a private figure plaintiff  suing 
a member of the media for publish-
ing on a matter of legitimate public 
concern must prove the falsity of the 
challenged statements, reversing the 
common law allocation of burden of 

proof on the defendant to establish 
the publication’s truth.49

Lastly, and perhaps most aptly, in 
recognition of the fact that the mere 
pendency of a prosecution for engag-
ing in protected expressive conduct 
and/or speech—regardless of whether 
a conviction is likely to result – the 
courts have created an exception to 
the ordinary “ripeness” doctrine, 
authorizing pre-enforcement chal-
lenges to such criminal statutes.50 
Indeed, it was in that context that 
the Supreme Court recognized that 
“[t]he chilling effect upon the exer-
cise of First Amendment rights may 
derive from the fact of the prosecu-
tion, unaffected by the prospects of 
its success or failure.”51 So, too, in 
defamation cases, the Court has rec-
ognized, “fear of the expense involved 
in their defense” may itself  produce 
self-censorship even if  there is little 
or no realistic prospect of judgment 
being entered against the defendant.52

These examples demonstrate that, 
in a variety of contexts, the Supreme 
Court has recognized that ordinary 
procedural rules must be suspended 
or significantly modified to afford 
appropriate protection to freedom of 
speech enshrined in the First Amend-
ment. Accordingly, it would be 
consonant with such precedents for 
trial court judges to “err on the side 
of freedom of speech”—to have the 
“First Amendment act as a thumb 
on the scales”—by granting motions 
for summary judgment in close cases, 
even while they express skepticism or 
ambivalence in such rulings. Proceed-
ing in this fashion will allow (require) 
an appellate court immediately to 
review the entire case file and deter-
mine, in advance of trial, whether 
such a trial is necessary.

From the plaintiff ’s perspective, the 
only real “cost” to such an approach is 
that the trial may be delayed for a year 
or so. But even in that case, the fact 
that the appellate court has sent the 
case back for trial is likely to incentiv-
ize a defendant to take another look 
at settlement rather than litigating 
through trial in the hopes of obtain-
ing a favorable verdict or success on 
appeal.

The downside of the current prac-
tice—denying “close” motions for 
summary judgment and thereby 
delaying the defendant’s opportunity 
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for appellate review until after 
a verdict has been returned—is 
self-evident.

Make New Law
Alternatively (and preferably), appel-
late courts can establish a right of 
interlocutory appeal by recognizing 
such a procedural remedy as com-
pelled by the First Amendment. 
As demonstrated above, the courts 
have, in the past, recognized that the 
mere pendency of protracted litiga-
tion against the press, including the 
often-crushing costs of discovery, 
trial, posttrial motions and appellate 
practice, can themselves deny defen-
dants their First Amendment rights. 
This, combined with the already 
established constitutional mandate 
of “independent appellate review,” 
can, I believe, lay the foundation for 
judicial recognition of another con-
stitutionally-mandated procedural 
accommodation for The Freedom of 
Speech or Of the Press: mandatory 
interlocutory appeal:

In this brief essay, I do not provide 
a fully developed jurisprudential and 
precedential basis for such a newly 
crafted “procedural” remedy. Instead, I 
strongly encourage my colleagues in 
the legal academy (and their students) 
to prepare more thorough and persua-
sive arguments for appellate courts to 
adopt such a rule of law.

Independent Appellate Review 
Frequently Protects the Press
Of course, appellate review is not a 
panacea or a “silver bullet” that will 
invariably yield a defense judgment. 
However, studies conducted by the 
Media Law Resource Center, dating 
back to 1980, demonstrate that appel-
late review is, far more often than not, 
the ultimate salvation for press defen-
dants in libel cases. According to the 
MLRC’s 2016 Report on Trials and 
Damages, media defendants who 
opted to appeal jury verdicts in favor 
of plaintiffs between 1980 and 2015 
were successful in having those jury 
awards vacated or modified on appeal 
in 63% of the time. In all, a jury ver-
dict in favor of the plaintiff  was 
affirmed in full less than one-third of 
the time in such cases.

In state courts where state anti-
SLAPP statutes provide for a right 

to interlocutory appeal of denied 
dispositive motions, media defen-
dants can take advantage of those 
favorable odds, and may do so, as of 
right, before enduring the devastat-
ing financial burden of discovery and 
trial. One author surveyed the cases 
decided under New York’s statute 
found that between 1986 and 1994, 
more than ninety percent of interloc-
utory appeals of denials of summary 
judgment resulted in either a full 
reversal or a partial reversal.53

It Is High Time . . .
The two recent high-profile media 
defendant cases bear out that, as Pro-
fessor Fiss instructed, the lack of 
procedural safeguards can have dev-
astating substantive impact: apart 
from the bankruptcy-causing jury 
verdict, Gawker Media expended 
$13 million simply defending the Hulk 
Hogan case, which for Mr. Bollea was 
financed (from behind the curtains, 
until exposed post-trial) by internet 
billionaire Peter Thiel.54 Securing the 
$140 million jury verdict in order to 
perfect the appeal of the jury verdict 
proved insurmountable for Gawker 
Media, forcing the company into 
bankruptcy, and eventually, to shutter 
the Gawker.com website altogether.

And while the amount ABC paid 
to defend the Pink Slime case has 
not been disclosed,55 it is a matter of 
public record that in the five years 
of litigation before the trial, involv-
ing as many as 48 attorneys entering 
appearances56 from both local and 
top-tier law firms in Chicago and 
Washington D.C., the parties took 
over 140 fact depositions, exchanged 
over a million pages of documents, 
and retained thirty expert witnesses. 
The trial was scheduled to last eight 
full weeks. As NYU’s media law 
and ethics professor Charles Glasser 
stated, “ABC was hemorrhaging legal 
costs . . . these news organizations are 
corporations – they have a fiduciary 
duty to stockholders.”57 The potential 
exposure ABC faced, under the South 
Dakota “food libel” law, was $5.7 bil-
lion. Few, if  any, media companies 
could comfortably “carry” such a 
potential liability on its corporate led-
ger throughout the months or years 
of appeal.

The day the ABC Pink Slime settle-
ment was announced, the plaintiff, 

Beef Products Incorporated issued 
a press release declaring “We are 
extraordinarily pleased to have 
reached a settlement of our lawsuit 
against ABC and Jim Avila. . . . This 
agreement provides us with a strong 
foundation on which to grow the busi-
ness . . .”58 Local news reported that 

[t]erms of the settlement are 
confidential,59 but judging 
from the celebratory mood of 
BPI officials and their lawyers 
Wednesday morning, one could 
conclude that terms of the set-
tlement were favorable to the 
company.

“We are extraordinarily pleased 
with this settlement,” BPI attorney Dan 
Webb said in a brief statement out-
side the Union County Courthouse. “I 
believe we have totally vindicated the 
product.”60

Despite ABC News’ public statement 
declaring it stands behind its journal-
ism (and does not retract any portion 
of its reports) and its continued com-
mitment to reporting on matters of 
public concern, several commentators 
voiced concern about the “optics” of 
the settlement. Jane Kirtley, professor 
of media ethics and law at the Uni-
versity of Minnesota Law School, said 
“I think it could be read by many that 
the news media are prepared to back 
down if  challenged,” and she noted 
that other potential plaintiffs might 
take this settlement to mean that 
“even a spurious lawsuit might result 
in someone getting money.”61 Fox 
News’ Dana Perino declared that BPI 
had in fact “won” the lawsuit, and that 
what ABC reported “was actually fake 
news.”62 

Then, five weeks after the set-
tlement was announced, the news 
broke that ABC News’ corporate 
parent, The Disney Company, had 
paid $177 million, and that its insur-
ers paid an undisclosed additional 
amount, to settle the case. This star-
tlingly large figure prompted another 
round of hand-wringing about the 
future of libel litigation and its impact 
on investigative journalism.63

While these two cases most starkly 
demonstrate the need for an early, 
pre-trial “second look” from appellate 
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judges, such costly impositions on the 
press, under the status quo, are com-
monplace. For example, a few years 
ago in a defamation case against the 
Virginian-Pilot newspaper, the plain-
tiff, an assistant principal, sued the 
newspaper and one of its reporters 
over a news story, which the plain-
tiff  alleged defamed him by implying 
that he had improperly intervened 
in school disciplinary matters to 
obtain preferential treatment for his 
son.64 The trial court overruled the 
defendants’ demurrer on the issue 
of defamatory meaning, forcing the 
case to proceed through extensive 
discovery and trial that resulted in 
a $3 million verdict for the plaintiff. 
Thereafter, the trial court granted the 
newspaper’s motion to strike the jury’s 
verdict on grounds that there was 
insufficient evidence of actual malice 
presented at trial.

On appeal, the Virginia Supreme 
Court not only affirmed the trial 
court’s posttrial dismissal order, it 
made clear its view that everything 
that had happened in the case follow-
ing the trial court’s earlier error, in 
overruling Defendants’ demurrer, was 
a waste of time and resources.65 So, 
while the Virginian-Pilot ultimately 
did not pay anything to the plain-
tiff, it was “on the hook,” and “out of 
pocket” for the tens, if  not hundreds, 
of thousands of dollars in attorneys’ 
fees and the significant interference 
with its reporters’ and editors’ job 
responsibilities, tied up in months of 
unnecessary litigation. This experi-
ence seemed to embody the words 
of Fourth Circuit Judge J. Harvey 
Wilkinson:

Even if  liability is defeated down 
the road, the damage has been 
done. The defendant in this case 
may well possess the resources 
necessary for full protracted liti-
gation, but smaller dailies and 
weeklies in our circuit most 
assuredly do not. The prospect 
of legal bills, court appearances, 
and settlement conferences 
means that all but the most fear-
less will pull their punches even 
where robust comment might 
check the worst impulses of 
government and serve the com-
munity well.66

In sum, to subject members of the 
press to the devastating costs of dis-
covery and trial as the prerequisite 
for obtaining independent appellate 
review, “to ensure that the judgment 
below does not constitute a forbid-
den intrusion into the sphere of free 
expression,” is to effectively deny 
that remedy altogether. Almost two 
decades ago, the legendary media 
attorney Dick Winfield proclaimed, 
in these very pages: “Interlocutory 
Appeal as of Right: The Time Has 
Come.”67 Now that President Trump 
has announced it’s “open season” to 
sue the press, and his call has been 
heard, and taken up, by his wife, coal 
company magnates, Russian oligarchs 
and the like, the time for this crucial 
procedural safeguard for Freedom of 
the Press has most certainly come.
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